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APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

Appeal from the Circuit Court
of Winnebago County.

In re MARRIAGE QOF
MAUREEN L. McCARTY, f/k/a
Maureen L. Appelgren,

Petitioner-Appellee,
and No. 99--D--1211

Honorable
Steven L. Nordquist,
Judge, Presiding.

MARK APPELGREN,

Tt Mt Nat? N Nt Mot vt St vt Vs Vumpt?

Respondent -Appellant.

RULE 23 ORDER

Respondent, Mark Appelgren, appeals from the trial court's
order denying his motion to reduce his maintenance and child
support obligation and findihg him in contempt for failing to pay
support and spending marital funds contrary to court order. On
appeal, respondent argues that he changed jobs in good faith and
was forced to liquidate a marital investment. Petitioner, Maureen
L. McCarty, f/k/a Maureen L. Appelgren, contends that respondent
intentionally changed jobs to reduce his income, and even if his
employmeﬁt change was involuntary, it did not create_a substantial

change in circumstances. We affirm.

” FACTS
':The‘partles.were ﬁarrled on September 3, 1983, and three
chlldren were born to the marrlage 7 Petltloner filed. her petltlon'

to dlssolve the marrlage on October 21 11995, and the c;reult_court
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granted her temporary possession of the marital residence and
custody cof the children.

On July 17, 2000, the court entercd a modified-temporary Side;
of unallocated maintenance ‘and child support. The order required

respondent to pay petitioner $5,500 per month from March 2000

through June 2000 and $3, 500 during July‘2000 Beglnnlng 1n.Augustfr

2000, - respondent ‘was Sipay $3 000 ‘per fonth in.  unallocated: “support
and £1,200 for the monthly mortgage payment due on the marital
residence. The court also prohibited respondent from withdrawing
funds from his self-employed (SEP) individual retirement account
{IRA), which was valued at approximatcly $136,500.

-On -August 31%22000;° " respondent - flled a*financial :affidavit . ®
disclosing ‘that he‘was the?solé?prOPrietor'of IntraCut Wire EDM," a -
metal cutting business. The affidavit also disclosed a net monthly .-
income'of-$6,825,«aémonthly;business loan expense ‘of :$783, and the
minorelimonthlyihealth:insuranceiexpenseslofi$237.

Petitioner operated Airbourne Gymnastics, Inc., a separate
business which she opened shortly before the marriage dissolution
proceedings began. Respondent had access to the Airbourne
Gymnastics account, and on. October 3, 2000, the court prohibited
respondent from w1thdraw1ng funds from the account. On November
21, 20006, the court entered an order again prohibiting the part1eg
from w1thdraw1ng funds from respondent's SEP. IRA.

On December 21, 2000, respondent filed a petition to abate the
unallocated support orfftbfﬁwithdraw support ..from petitioner's ..
business. Respondentﬁallegedfthetca?regional~doWntﬁrnfin the ﬁetal:h

Cutting industry wasféiéubstantial:chahge”iﬁ:Circgmstances;thatﬂ
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warranted a reduction in his support obligation. Respondent :filed
a financial affidavit for the year 2000 in which he 'stated that his

busineseEgeneratcdea?profit¢oft$557506;during‘therfirstﬁhalfgand

$60f150jduringﬁtheQSéCOnd:halfiofithe2year.;;Respondehtcpersonally_

drew§$;95;i38;mwh;gpﬁw§s moregrhang90%iofgthe;tota;'profitﬁxasgaa

salary.

unprofitable. Ile returned tu Rockford aud revpened Intracut Wire

EDM approximately five months later. Respondent alleged :that

petitionerks'businéSs,generated:a;net:profit_of;morezthan;$10,000f

per month.:; .

Respondent fell behindrin paying support, and on January 11,
2001, the court named petitioner the sole "general agent on behalf
of the parties™ for the purpose of managing IntraCut Wire EDM and

selling the marital residence. On.March 27, 2001, -the -circuit

court .entcred ‘a final judgment for dissolution of :-the marriage,-

whichﬁincorporated5thefprior'orderswsettingfrespondent'S¢support

obligation.:z

On August 20, 2001, petitioner filed a petition for a rule to -

show cause, alleging-that respondent was again receiving. income

from running -IntraCut- Wire "EDM but was delinquent- in. paying

support. ! :l Petitioner : further " alleged that - respondent'f
@iéappropriatedithe-SEP;IRAreuReSPOndentwadmitscthat;he-violated?

Eie;court'Sgbrders‘by;iiquidating?the SﬁP'IRAzin March (2001 . and °

-3~

pRA:pondent closed, ntraCut ere EDM on December A5 - 2000 and
' ' where he attempted {0 start at 51m11arw
‘QRespondent resorted “to. working : as ang,

nﬂgmov1e pr duct1ons ‘because ~his new: business was -

.
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spending all of the funds." "He alleges that:he allocated "$56,000 -
for the:federal early iwithdrawal penalty; 443,000 fot: the ‘entire &
business-debt. of IntraCut Wire EDM:: $15,247 for federal-income ax; =
$8f465*for?hisrperéénalﬁliving%expenSeef:$5;2507f6rﬁhis¥perébhal2
accounting -and legal: expensés; $3,275 for auto repair; $1,210 for
storage; $598 for his personal state income tax; $335 for court-
ordered mediation andfcounselingf and 31,500 for the children's
expenses. He admits that he earned other income but paid ‘only a
portion of the unallocated support due "for the last half of the
year 2000 and all of 2001."

- On March 5. 2002, the court heard petitioner'e petition for a
rule to show cause and respondent's motion to reduce his suppert
obligation. The court found that respondent did not act in good
faith when he closed his business in Rockford and relocated to
California. The court noted that respondent could have opened a
metel cutting business in Chicago or pursued other\employment in
Rockford. Although -respondent's job change was unreasonable,‘the
court acknowledged respondent'smfinénéial problems and terminared
his “obligation  to pay ' the 781,200 - monthly _mortgageifpajhent.

”%Respondent' fﬁrbspéctive;

retréactivefﬂf'"

Noting that the parties thad been prohlblted from dlsturblng

the . SEP .. IRA, :the - court further found ‘that-. respondent onlyﬁ

legltlmately ‘used- $56 000 ‘of-:the *funds’-for:-the. early w1thdrawal“

peénalty. - 'The - .court concluded that the remalnlng $80 500’ was e
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marital asset to be .divided equally between the parties. Because
petitioner was denied her $40,250 share of the SEP IRA as well as
$60,887 in past due unallocated support, the court found respondent
in contempt of court and ordered him to spend -180 days -in jail if
he did not deliver $80,500 to .petitioner by April 1, 2002. .
Respondent.unsuccessfully-appliedrfor;an $85,500 unsecured loan

from his bank, and he dig not tender any payment to petitioner.

£hat respondent could have drawn approximately
_ cash’ advance: from his credit card-and.should have
Pursued other loans.
| 6n A;ril‘2, 2002, the ecourt concluded that respoundent 4did not
adequately attempt to obtain the funds, and he was taken iﬁto,
custody. The court;ruléd that reépondent could purge the contempt
finding by tendering $80,500. -Respondent filed a motion +o
reconsider, the court denied the motion, and respondent filed a
notice of appeal on the same day.g:Respondent;spent%five;weeks:in.
the_Winnebago~Countyyjail,beforerpurging-thesfindingWof"contempt.
CANATLYSIS
On appeal, respondent contends that he .is entitled to a
reversal of the March 5, 2002, order denying his motion to reduce
his maintenance and child support obligation and figding him in
contempt of court for failing to pay support and fér withdrawing

the SEP IRA funds. . Respondent :contends that-:(1) ya ireductioniinihis

ins g
R N T LA

exceeded,ﬁthegfggiﬁe;ines¢ﬁof”lmjm _:ﬁﬁhg;ylllinois_ﬁ
Marriage :-and:;Dissolution’, of 'é‘é.z'Marifiage‘.éajA_crt SAReE) (750  ILCS -

._ -5~
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5/505(a) (1) (West 2000)); (3) the court inadequately .considered his
income; (4) his economic problems justified his noncompliance with |
the court -orders; and (5) hegwas_unablefto"purgé-themconfémpE
finding. -We i?-rojeotﬁ%'eéfoh'iijof g‘res_p'ohc-ievnt.a';sZfafguInéntsi’r o

Section 510(a) ‘of ;the Act provides in pertinent part that "the
provisions of any judgment respecting maintenance or support may be .
modified only as to installments accruing subsequent to due notice
by the moving party of the'filing-of the motion ITor medification
and only upon a showing of a substantial ‘change in circumstances."
750 :IL_CS 5/510(a) (West -2000) . |

:ﬁé&ﬁéﬁiéfrév&féélsirégﬁif{ﬁg’fromfohangeoéipiempioymenpiop:bodi;p
1nvestments may - constltute .a-material change sin c1rcumstances
suttlc:_ent ﬂto warrant @t modlflcatlon -of zachild« support order,ﬂlfw ':‘

made u.n good falth In re Marriage of Dall, 212 I1l: App. :3d.- 85,

95 (1991). While substantial economic reversals- resulting from
employment or-investment-are.proper circumstances in considering
whether support obligations should be reduced or terminated, .such
ché:ngesr "in ‘economic ‘circumstances must be fortuitous in nature and .

not:;':}‘the result: oﬁ:—z.deliberate z:action by »the ‘party  seeking : the =

__'k_:i,:_reductlon ' -;"Ill"'-“‘%:i?App 3d at«95.

Unless Qoopi ‘falth 1s shown, a voluntary termi.nal‘:ion.of
employment resultlng in diminished financial status is not
considered a material .change in circumstances sufficient to warrant
abatement or modification‘of‘support-obligations.LWQ§;;;1212;111:"3

App.a--fﬁdj' at.95-96; .Inre Marriage of Ebert, 81 111 . App. 53d"--4'4 -*-46—;:

-'-(198'0) The proponent ~of ithe .reduction -bears the . burdenwof g5l

d" monstratlng ‘that the wvoluntary .change -in. employment ‘was properly o

-5
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motivated. In re Marriage of Barmard, 283 Ill. App. 3d 366, 370

{1996) .

A finding that a change in employment was made in good faith
does not automatically:entitle a party to a reduction in child
support. If the.change in circumstances is temporary or 'if the
party ‘has other assets sufficient to pay support, the court may
properly-concludetthatfthe party has not experienced a substantial

change ‘in  circumstances. Barnard 283 Ill App 3d at 371

drlvenjbyﬁa des1re_lo evade”flnan01al respon51b111ty for supportlng

the ;:.,.ch:Ll_dren:;_ m';.- -~nt—,herwr_55e i-:g eopargi:.ze ‘itheir -intcrests. In re
Marriage of Mitteer, 241 Ill. App. 34 217, 224 (1993). A courf's
refusal to modify a child support or maintenance obligation will
not be reversed absentian~abuse of discretion.:: Aitrial court
abuses its: dlscretlon ‘when :no ~reasonable " person would agree “with -
the.decision. Mitteer, 241 I11l: App. 3d at 224.

A motion to modify. -support payments involves -a two-step
process ‘in which 'the -trial court (1) determines the factual
questions of whether there has been a material change ' in the -
financial circumstances of the parties, and whether a party acted
in good faith in voluntarlly changing employment to cause such a
change, and :(2) determines: ‘whether ~and by how much to modify the .
support”obllgatlonlujf:aichange in circumstances occurred. - A
finding thati;ajf-gsi;hange in :Témp_lcyInent was made - in good:faith does not -
autdmatically*fentitle'4the?¢bb1i§dr ”tb“'a=iréduction-fin**Support
payments becausekthe trlalfcourt is free ‘to- accept or" rejectwthls

good—falthihchange ,1n-~determ1n1ng whether ‘ithe “zobligor . has
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experienced a substantial change in circumstances. Barnard, 283
I1l. App. 34 at 371.

A trial court's:factual determination at the first .stage ig
subject to a "manifest weight of the evidence" standard of review,
and . the court's decision to then grant or deny a modification of
support is subject to an "abuse of discretion" standard of review.
Barnard, 283 I11. App. 3d at 370.

In this case, the court found-.that respondent did not change
employment in good faith, and we conclude that the finding is not
agalnst ‘the manifest weight of the evidence. Wﬁén?heffiledﬁhis
motlon to ‘reduce: cmpp-:urt in* December  2000; .areepoilderlt 'Droa"dly;'
oplned ithat~ increased " competltlon ‘and a rece531on adversely'
affected the: metal cuttlng 1ndustry 1n¢Rockford i He ‘also asserted -
that' he lacked tralnlng sto’ pursue rany. otheréllne~of work:

,Howeverj;respondent;admitted:in:his50wnﬁfinancial affidavit -
that he actually earned more duringitheﬂseCOHdLhélf%offZOOOfEhan‘
duringitheifirstihalf%of;theuyear @Moreover ~when "he " moved to
Callfornla,: respondent accepted - employment that paid . .only:. a
fractlonzof_hls prlorxlncome;,:Respondent'encounteréd difficultYﬂin

ﬁrestartlng h1$wbh$1ness~upon hlS return ‘to-Rockford,  but: hlsf

problemsAwere the result of hlS complete abandonment ‘of ‘his: prlor

‘cllents.ﬁduixu.respondent admltted An a’ second flnanc1a1 aff1dav1té

not “change 'employment -in good%faiph,becanSeyhe;failedato-offerﬁ

credlble ev1dence “that . +he was forced i o P close rhigi: Rockford

-
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business, and we conclude that the court's finding is not against
the manifest weight of the evidence.

L._We..:_i‘f.ui:":t:]'le1:' nOte-thet;itvi5~at least . debatable ‘asito:. whether;
respondentmactually- suffered ‘arisubstantial reductlon in: income:
;j See Barnard, 283

be_gau_s,e_:;hls z_stay ,;n ;f.,Cal:L fornia é-ewas ~temporary.*

Il1l. App. 3d at 371: herefore*. we :conclude that *the trlal %court‘:&

d1d _not jabuse'lts discr TtJ.on in’ deny:.ng respondent's motlon t

See :Barnard, 283 Ill. App. 3d at 370.

Respondent next argues that he is entitled to a .reversal
because -the trial - court-did not-‘comply with section 505(a) (1) of
the Act which setes forth guidelines for fashioning a noncustodial
parent's child support obligation. When three minor children ere
involved, a noncustodial parent should pay at least 32% of his net
income in child support, and if the trial -court deviates from this
guideline, it must state its reasons for doing 'so. 750 -ILCS
5/505(a) (1), (a) (2) (West 2000).

Respondent - contends :g'.that his-monthly -supportobligat ion _;_o_f__-;:__
$3;"00_0";:exceeds 32%of his'-."_net’aincome and that the c_gurt ehoﬁld ‘have
better expla1ned 1ts*-ru11ng zogcHowever . respondent Lfaiie” toé
recognlze that the .’gua.dellnes of section:505(a) (1) apply to ordersx

‘sett:.ng o chlld ausuppomt" '

. nly i and ‘that? 'ﬁf

-

gation -] I}Q.}_‘_I.Idég bothmalntenance sand -child support.- Therefore, -
we need not consider whether the trial court adequately articulated :
its reasons ‘for the award pursuant -to section 505(a) (2) of the Act: :

See “In re Maffiade@OfﬁElies¥7Q48 T11." App.- 3d: 1052 %1062 ~(1993) =

(because ‘the's amount awarded to xthe ‘custodials parent l-was for: both -

child support and malntenance 1t was merely 001nc1dental that the

‘*;;9{;




‘No. 2--02--0357

amount equaled 25% of the noncustodial parent's gross monthly
income, and the award, therefore, did not violate section 505 (a) of
the Act). -
‘We further note -that the record clearly reveals that the trial -

court considered respondent's reduction in income when denylng his

motion to reduce maintenance and chlld support. - Theiwcourt-

acknowledged:respondent's problems by retroactlvely abatlng hlsér

.order settlng ‘unallocated s support“‘“thls‘“abatement ‘reduced: thefﬁ
amount of respondent' ftotal:obllgatlon,byfmoreéth:n 25%.
ZRespondent next*claims;that_theucourt erroneouslyrentered the -
contempt tlndlng because hlS economlc ‘problems .. juStlfled ahis. o
noncompllance ‘with: the support orders ‘and ‘other: orders prOhlbltlngl
h1m~fromidlspOS1ng70f*thefSEPfIRAf@$Wetdisagree. Our supreme court
has held that * '[.t]he power to enforce an . order  to pay money
through oontempt is limited to cases of willful refusal to obey the

court's order.' " In re Marriage of Petersen, 319 Ill. App. 34

325, 332 (2001), quoting In re Marriage of Logston, 103 I1l. 24

266, 285 (1984). '“Theffallhre to*payacourt ordered support or. feeswg

is: Dr1ma.fa01e ev1dence of 1nd1rect ClVll contempt* Shlftlng theﬂ

burden;tO?the alleged contemnor to show that- hlS noncompllance was

no w1llfulg;.Logston,-lOBHIll}r2d at 285.'iWhetherJnoncompllance

MINoY ; Qédzma‘”Vallds*EXCUSEILfOIﬂ'

-10-".
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weightfzofsgther eVidenoe or <the ~record reflects éanlmabuee:aof
‘discretion. Logston, 103 I1l. :2d at 287.

A defense to contempt exists where the failore to obeiraH»
order to pay is due to poverty,-insolvency,foruother-misfortune
unless that 1nab111ty to pay is. the result of a wrongful .or 111egal

act. TJ.prove thls;defensef?a defendant*must show he nelther hass

money‘now w1th hich to'pay,:nor has he wrongfully dlsposed of

ith whlch he?mlghtahave pald leheﬁalleged

[

heﬁhashrecelved ‘since!

dqunrqu in- the payment of;expenees whlch under thc law,Ahe-

should*pay before maklng any ‘payment forsupport.  Petersen, 319
I11. App. 34 at 332-33.

This case is similar to Peterson, in which the appellate court -

rejected the alleged contemnor's argument that his inability to pay
support was Lhe result of a "downturn" in his practice. The
noncomplying party admitted that, during the period the arrearage
accumulated, he spent $25,000 for his attorney's retainer, $1i,000
on a digital camera, and 3,000 on.a lap top computer. He also
paid-. off $14,000 :in 'Personal'fcredit card debt and paid' a
discretionary employee bonus of §5,000.. In light of-hhis evidence,
the appeilate“courtmheldﬂthat:the circuit court's findinge of
indirect civil-contempt were not against the manifest weight of the

evidence. PelLeérsen, 319:I11 . App.S-34 at 333.

':Here;#re9pondent3SurreptitiouslyﬁwithdrewgandsSPentftheﬂSEPﬁé

IRA'funds.wxﬁffreepondenf{éifinéhcialwstatugﬁwes:asgdiféﬁaS-he:

claims, he could have reQueeted:the court's permission to access

Jth.reasonable certalnty; the amount of rnoney~

the order was ‘made “and’ that 1t ‘has been”
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the account. Furthermore, he used the proceeds to pay his legal
and accounting debts as well as the entire $43, 000 indebtedness of -
the IntraCut EDMJbusineés.‘;Rcspondent,ofﬁcrs-no evidence Lhat his
creditors plannedfto~foré¢lose on these debts, and he'admits that
his children received tﬁé benefit of only $1,500 of the $136,500 he
poSSéssed;_ Respondent}s noncompliance with the order prohibiting
his use of the accouﬁt is exceptionally objectionable in light of
his use of oniy a iiaction to pay his support obligation. Under
. 3

these facts, we chbLude that the trial court's finding of contempt

is not against the manifest weight of the evidence. Petersen, 319
¢

¥

Ill. 2pp. 24 at 933. -Mofcévcég-we.summarily reject respondelb’s
claim that he wa; untable to purge the contempt finding because ﬁe,
iﬁ gact, was rélegseq from custody a few weeks-aftef_the finding.t
For these reasons, the judgment of the circuit court of
Winnebago County is affirmed. -
Affirmed.

BYRNE, J., with GROMETER and KAPALA, JJ., concurring.
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